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STATE OF WICHIGAN

IV PHE CIRCUIT COURT FOR THE COUNTY OF ANTRIN

In the Kalter of the Peilition of the

[Antrim County Board of Commissioners

|for a Determination of the Wormal Height File fo. 962
jand Level of the Waters of Elk und

Skegemog Lakes Situated in the Counties

of Antrim, Grend Trauerse gend Kalkaskn,

dichigan.

ORDER

At a session of said Court held aqt the Courthouse in
the Village of Bellaire in Antrim County on the 25th
day of September, 1973.

PRISENT: HONORABLE BAYNOND L. SEITH
CIRCUIT COURT JUDGE

Having read the Petiilion of the Antrim County Board of
Commissioners jfor a Determination of the Normal Height and Level
lof the Waters of Elkx and Skegemog Lakes, and having heard
testimony in suppori of saild Petiiion, and the Court being
Hfurther Jully advised in the premises, now, therefore,
| On Wotion of Robert J. Stephan, Prosecuting Aitorney for
fAnfrim County, iichigan, on behalf of Peiitioner,
| IT IS CRDERED AND ADJUDGED and this Couri by virtue of
the authorily therein vested and in pursuance of the statutle in
!such case made and provided, does ORDER AND ADJUDGE that a lzvel
Wof 590.80 feet Elk Rapids Dam gauge reading (588.26 feet
|International Great Lakes Datum of 1955) shall be naintained jfrom
_April 25 of each year or ice breagk-up on said lakes, wihichever
loccurs later, until Nowvember 1 of each year; on Fovember 1 of
each year said loke level shall be reduced to 590,20 feet Elk
|Rapids Dam gauge reading (587.66 Internationel Great Lakes Datun
lof 1955) until the following Adpril 15, or tce break—-up, whichever

occurs Iater at which time it shall be incrzased to Tthe previous

| above stated level until further Order of This Court.
b . -~ ~




































County of Antrim ORIGI N A L
Office of the Coordinator/Planner

Eric Cline Peter Garwood

Associate Planner Coordinator/Planner

Peggy Hamminga
Administrative Secretary

February 24, 1999
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Dave Snyder 3,:5“3 o= ST n
Federal Energy Regulatory Commission g o
888 First Street NE <= g e

Washington, DC 20426 IEC

§<;1 e SR

RE:  Project No. 3030-012 — Michigan L ™ F

Elk Rapids Project, Antrim County, Michigan 'c;;;_ 4

Dear Dave:

Enclosed is the final copy of the Offer of Settiement and the Explanatory Statement for the Etk
Rapids Hydreelectric Project.
If you desire you can replace the small map with the large version for Appendix E prior to
presenting it to your Commission.
Please give me a call if you should have any questions or concerns.
Thank you.
S

incerely, ;.){

Peter Garwe
Coordinator/Planner

PG/ph

Enclosure

FERC DOCKETED

FEB 2 6 1999
0990301 0273

Antrim County Bullding P.O. Box 187
Bellaire, MI 49615

=g/
LX)

Phone: (616) 533-6265 Fax (610) 533-8111

E-mail: garwood leifreeway.net
ercliney frecway.net
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ORIGINAL

FiLen .
OFFICY OF THL JECRETARY

United States of America
Before the Federal Energy Regulatory Commission

re: The County of Antrim 9o FEB 26 PH 2: 21
Elk Rapids Hydroelectric Project (FERC No. 3030-012) -
FEOERAL TUERD)

REGULATURY COMMISSION

OFFER OF SETTLEMENT
1.0 Jurisdiction

1.1 This OFFER OF SETTLEMENT (“SETTLEMENT™) is entered into
voluntarily by and between the “parties,” The County of Antrim (“County™), the licensee
applying for an extension to the current Federal Energy Regulatory Commission
(“FERC™) license for the Elk Rapids Hydroelectric Project No. 3030 (Project), the United
States Department of Interior Fish and Wildlife Service ("USFWS"), the Michigan
Department of Natural Resources (“MDNR™), and the Michigan Hydro Relicensing
Coalition (an organization representing the Anglers of the Au Sable, the Michigan United
Conservation Clubs, the Michigan Council of Trout Unlimited and the Great Lakes
Council of the Federation of Fly Fishers -- “MHRC”) pursuant to FERC rule, 18 CFR
Section 385.602. The “Fish and Wildiife Agencies” are defined as USFWS and MDNR.
This SETTLEMENT concerns the conditions under which all parties agree an extension
of the existing license should be granted. The extension request is for a period ending
December 31, 2014.

2.0  Effect of Offer of SETTLEMENT

2.1 This SETTLEMENT is made upon the express understanding that it
constitutes a negotiated SETTLEMENT of issues in the above-captioned proceedings,
and no party to the SETTLEMENT shall be deemed to have approved, admitted,
accepted, agreed to or otherwise consented to any operation, management, valuation or
other principle underlying or supposed to underlie any of the matters herein, except as
expressly provided herein. Further, the parties agree that this SETTLEMENT shall not
be used as a precedent or as an admission with regard to any issue dealt with in the
SETTLEMENT.

2.2 For those issues addressed in this SETTLEMENT, the parties agree not to
propose, mandate, support or otherwise communicate to FERC any license conditions
other than those provided for herein or oppose FERC license articles which incorporate
the provisions described in this SETTLEMENT for extension of the current license for
operation of the Elk Rapids Hydroelectric Project.

2.3 This SETTLEMENT shall become effective upon issuance by FERC of
“final” orders accepting this SETTLEMENT without modification or condition
concerning the issues addressed in this SETTLEMENT and issuing orders in accordance
with the SETTLEMENT for these issues. If FERC issues orders accepting the
SETTLEMENT on the addressed issues with modifications or conditions, this
SETTLEMENT shall be considered modified to conform to the terms of those orders
unless at least one party indicates to the other party in writing within thirty (30) days after

PERO DOCKETED
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the issuance of such orders its objection to the order and its withdrawal from the
SETTLEMENT. If the County or any of the Fish and Wildlife Agencies so withdraw,
this SETTLEMENT shall cease to have any force or effect except for Paragraph 2.1. If
this SETTLEMENT is modified to conform to the terms of FERC orders, as discussed
above, it shall become effective once those orders become “final” as of the date rehearing
is denied, or if rehearing is not applied for, the date on which the right to seek rehearing
expires. The above shall not preclude a party from seeking rehearing on modifications or
conditions pursuant to 18 CFR 385.713 within the prescribed time limits. The terms of
this Agreement shall continue in effect, subject to the FERC’s reserved authority under
the license to require modifications, until the effective date of any FERC order approving
surrender of the project under Section 6 of the Federal Power Act.

2.4 Inthe event that FERC issues orders amending license that do not include
all of the conditions of this SETTLEMENT because FERC has determined it lacks
jurisdiction over those issues, the parties agree that they will be bound by the conditions
of the entire SETTLEMENT. With respect to those conditions over which FERC does
not have jurisdiction, the parties agree that the SETTLEMENT shall be enforceable in a
court of appropriate jurisdiction.

2.5 The withdrawal of a party other than the County and the Fish and Wildlife
Agencies does not terminate the effect of this SETTLEMENT on the other parties.

3.0 Parties Bound

3.1 This SETTLEMENT shall apply to, and be binding on, the parties and
their successors and assigns. However, no party shall be bound by any part of this
SETTLEMENT except with regard to the above captioned license extension proceedings
and then only if the SETTLEMENT is approved and made effective as provided for in
paragraph 2.3. Each signatory to this SETTLEMENT certifies that he or she is
authorized to execute this SETTLEMENT and legally bind the party he or she represents.

40  Powerhouse QOperation and Headwater Levels

4.1. The County shall operate the Elk Rapids Hydroelectric Project in a “non-
peaking mode”. Non-peaking means that flow through the powerhouse and spillway
shall approximately equal inflow to the lake at any given time, as monitored by lake level
elevation and flow stability. The headwater elevation shall be in compliance with the
order of the Circuit Court for the County of Antrim dated September 25, 1973 in the
Matter of the Petition of the Antrim County Board of Commissioners Jor a Determination
of the Normal Height and Level of the Waters of Elk and Skegemog Lakes situated in the
County (sic) of Antrim, Grand Traverse and Kalkaska, Michigan file #962-CZ, which
establishes summer and winter lake levels for Elk and Skegemog lakes, as follows: “the
lake level of 590.80 feet Elk Rapids Dam gauge reading being 588.26 feet International
Great Lakes Datum of 1955 shall be maintained from April 15 of each year or ice break-
up on Elk and Skegemog Lakes, whichever occurs later, until November 1 of each year,
on November | of each year said lake level shall be reduced to —590.20 feet Elk Rapids
Dam gauge reading being 587.66 feet International Great Lakes Datum of 1955 until the
following April 15, or ice break-up, whichever occurs later at which time it shall be
increased to the previous above stated level, subject to further Order of the Circuit Court
for Antrim County”. During time periods when elevation changes are being made to
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comply with the court order, that is from summer to winter level and from winter to
summer level, the change in daily flow shall not differ greater than 20% of the previous
day’s flow until the legal lake level is achieved.

42 The County shall provide records to validate non-peaking mode of
operation to the Fish and Wildlife Agencies on a yearly basis. Records to be provided
include hourly generation records, recorded gate openings, verified gate rating curves,
and headwater elevations. Gate openings shall be recorded each time a gate is changed.
Any deviation from agreed upon mode of operation shall be corrected upon discovery
and the resource agencies shall be notified.

5.0 Water Quality

5.1  The County shall operate the Project in such a manner to be in compliance
with the Water Quality Standards of the State of Michigan.

6.0  Recreation
6.1.  The County shall continue to provide and maintain the existing tailwater

access, including the two existing barrier-free platforms, for the purpose of fishing the
tailwater for the duration of the extended license period.

7.0  Threatened, Endangered or Sensitive Species

7.1. The USFWS has determined that presently, there are no federally listed
species known to occur within the project boundary. The County shall notify the Fish
and Wildlife Agencies if any federal or state listed threatened, endangered or sensitive
species are found to occur within the project boundary and consult with the resource
agencies on the development of a protection plan. The most likely listed species to be
found within the project boundary would be the bald eagle. The County shall provide
protection for eagles in the event that eagles inhabit the project boundary.

8.0 Project Decommission

8.1 The project shall be decommissioned at the end of the extended license
period. The County will cease to operate all equipment and remove the generators,
related electrical equipment, turbines, and guide vanes at the Elk Rapids Hydroelectric
Project. The actual structure and such equipment required to maintain the lake levels will
remain intact and continue to operate as a dam to maintain lake levels, for the water of
Elk and Skegemog lakes, pursuant to order of the Circuit Court referenced in 4,1,

8.2 The County shall, in the event that the Elk River Hydroelectric Project
generates sufficient income to meet the annual bond payment, establish an Escrow
Account and deposit all monies over and above the bond payment into the account for the
duration of this SETTLEMENT to be utilized for decommissioning costs. The County
shall provide pertinent portions of the annual audit report to the Fish and Wildlife
Agencies relating to expenses and revenues generated through the hydroelectric project to
document annual loss/profit of this facility.
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9.0  Entirc Agreement

9.1  This SETTLEMENT constitutes the entire agreement between the parties
with respect to the FERC license extension of the Elk Rapids Hydroelectric Project and
supersedes all prior agreements, understandings, negotiations and discussions, whether
oral or written, of the parties. No supplement, amendment, alteration, modification,
waiver or termination of this SETTLEMENT, shall be binding unless executed in writing
by the parties.

9.2 This SETTLEMENT shall relieve the County from any future
responsibility for funding and liability during the license extension period to fund, either
in the form of a monetary payment or in the form of providing labor, materials or
equipment related to the study, planning, implementation, installation, maintenance,
inspection or operation of activities conducted in connection with fish entrainment and
recreation except maintenance of recreation site in 6.1. The MDNR and MHRC also
agree not to pursue upstream fish passage and downstream fish passage and protection
during the term of the SETTLEMENT. The USFWS reserves the Secretary of Interior’s
authority pursuant to Section 18 of the Federal Power Act, 16 USC Section 811, to
prescribe upstream and downstream fishways after issuance of license extension, and will
not invoke this authority or make recommendations pursuant to the Fish and Wildlife
Coordination Act for implementing fish passage without consulting MDNR. Nothing
contained in this SETTLEMENT shall create or be construed to create any obligation on
the part of the Fish and Wildlife Agencies, the State of Michigan or the United States to
indemnify the County or any other person for any claims for damages or reimbursement
of any kind.

10.0  Governing Law

10.1  This SETTLEMENT shall be govemned by and interpreted in accordance
with the laws of the State of Michigan and applicable federal statutes, including but not
limited to, the Federal Power Act, the Endangered Species Act and the Fish and Wildlife
Coordination Act.

1.0  Waiver

11.1  No waiver of any of the provisions of this SETTLEMENT shall be
deemed or shall constitute a waiver of any other provisions of this SETTLEMENT, nor
shall such waiver constitute a continuing waiver unless otherwise expressly provided.

120  Severability

12.1  If any term or other provision of this SETTLEMENT is invalid, illegal or
incapable of being enforced under any rule of law, all other conditions and pravisions of
this SETTLEMENT shall nevertheless remain in full force and effect.

13.0  Counterparts

13.1  This SETTLEMENT may be executed in one or more counterparts, each
of which shall be deemed an original, but all of which together shall constitute one and
the same instrument. This SETTLEMENT shall become binding on the parties after a
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duly authorized representative of each party with the power to bind that party executes

this SETTLEMENT.

IN WITNESS WHEREOF, each of the parties has caused this SETTLEMENT to
be executed on its behalf by its officers thereunto duly authorized effective as of February

19, 1999,

COUNTY OF ANTRIM

oy Kt =2

Its: yice—Chair, Board of Commissioners
Date: February 11, 1999

MICHIGAN. DEPARTMENT OF
ATTORNEY GENERAL

By

Its:
Date:

MICHIGAN HYDRO
RELICENSING COALITION

By

Its:
Date:

MICHIGAN DEPARTMENT OF
NATURAL RESQURCES

By

Its:
Date:

U.S. DEPARTMENT OF INTERIOR-
FISH AND WILDLIFE

By

Its:
Date:




duly authorized representative of each party with the power to bind that party executes

this SETTLEMENT.

IN WITNESS WHEREOF, each of the parties has caused this SETTLEMENT to
be executed on its behalf by its officers thereunto duly authorized effective as of February

19, 1999.

COUNTY OF ANTRIM

Its:

Date:

MICHIGAN. DEPARTMENT OF
ATTORNEY GENERAL

By

Its:

Date:

MICHIGAN HYDRO
RELICENSING COALITION

By

Its:

Date:

MICHIGAN DEPARTMENT OF
NATURAL RESOURCES

Byf dnr/\/

Its: { sce j:-n_,

Date:” = v/ 99
77

U.S. DEPARTMENT OF INTERIOR-
FISH AND WILDLIFE

By

Its:
Date:




duly authorized representative of each party with the power 1o bind that party executes
this SETTLEMENT.

IN WITNESS WHEREOF, each of the parties has caused this SETTLEMENT to
be executed on its behalf by its officers thereunto duly authorized effective as of February
19, 1999.

COUNTY OF ANTRIM MICHIGAN DEPARTMENT OF
NATURAL RESOURCES
By By
Its: Its:
Date: Date:
MICHIGAN. DEPARTMENT OF U.S. DEPARTMENT OF INTERIOR-
ATTORNEY GENERAL FISH AND WILDLIFE
il
By g S By
Its: ) Its:
Date: 2 //% /<3< Date:
7 / v
MICHIGAN HYDRO
RELICENSING COALITION
By

Its:
Date:




duly authorized representative of each party with the power to bind that party executes

this SETTLEMENT.

IN WITNESS WHEREOF, each of the parties has caused this SETTLEMENT to
be executed on its behalf by its officers thereunto duly authorized effective as of February

19, 1999.

COUNTY OF ANTRIM

By

Its:

Date:

MICHIGAN. DEPARTMENT OF
ATTORNEY GENERAL

By

Its:

Date:

MICHIGAN HYDRO
RELICENSING COALITION

By

Its:

Date:

MICHIGAN DEPARTMENT OF
NATURAL RESOURCES

By

Its:
Date:

U.S. DEPARTMENT OF INTERIOR-
FISH AND WILDLIFE

" .
oy FELt T Zm,é%j/
]ts;A(}Ctr‘;t[{J:/éZ W‘/
Date: /2///';/;'?




OFFER OF SETTLEMENT - ELK RAPIDS HYDROELECTRIC PROJECT

duly authorized representative of each party with the power to bind that party executes

this SETTLEMENT.

IN WITNESS WHEREOQF, each of the parties has caused this SETTLEMENT to
be executed on its behalf by its officers thereunto duly authorized effective as of February

19, 1999.

COUNTY OF ANTRIM

By

Its:

Date:

MICHIGAN. DEPARTMENT OF
ATTORNEY GENERAL

By

Its:

Date:

MICHIGAN HYDRO
RELICENSING COALITION

By \C«Yru—o O /Atdum

Its: Atttnacs,
Date: 2 /15/99

MICHIGAN DEPARTMENT OF
NATURAL RESOURCES

By

Its:
Date:

U.S. DEPARTMENT OF INTERIOR-
FISH AND WILDLIFE

By

Its:
Date:
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ELK RAPIDS HYDROELECTRIC PROJECT (FERC NO. 3030)/
EXPLANATORY STATEMENT
For
SETTLEMENT AGREEMENT
Date: February 19, 1999

BACKGROUND
The Elk Rapids Hydroelectric Project is located on the Elk River close to the mouth and within
the Village of Elk Rapids. Antrim County owns this project. The dam was originally
constructed in 1916 and operated as a hydroelectric facility until decormissioned in 1965.
Antrim County purchased it in 1967 to serve as a lake level control structure.

In 1979 the County received a demonstration grant from the United States Department of Energy
(one of a series of small hydro demonstration projects) to reactivate the Elk Rapids Hydroelectric
Project. The Federal Energy Regulatory Commission issued an Order Issuing (Minor) License,
dated February 9, 1981 with an expiration date of 2001. Reactivation of the dam was completed
in September 1983.

LICENSE EXPIRATION
Antrim County (County) contends the term of the license issued in 1981 was in error for a
number of reasons. These reasons are outlined in the letter from Antrim County to the FERC,
dated April 28, 1997 (Appendix A). In this letter, the County explains that the FERC
erroneously relied on two federal actions: The Androscoggin Decision (Public Service Co of NH
— FERC No 2288, March 25, 1962) and the Order Issuing License For Bangor Hydro’s Medway
Project (FERC No 2666, March 29, 1979). The County outlines the differences between these
two cases and the Elk Rapids dam: the dam was not in operation at the time of relicensing (1981)
and had not been operating for a period of sixteen years prior to licensing (1965-1981) so the
County would not *reap a substantial windfall from prolonged delay in filing” (see Medway
referenced above); the dam was originally constructed prior to 1935; licenses can be issued for
longer than 20 years and generally are given terms sufficiently long for the owner to recoup the
majority of the investment; and finally the County relied on advice of the United States
Department of Energy that reactivation of the dam was economically favorable (id., also, letter to

the Federal Energy Regulatory Commission from Antrim County, dated June 6, 1997 —
Appendix B).

Antrim County operates the hydroelectric dam at a deficit (id.). The County is responsible for
approximately $45,000 annually, until the year 2013, for repayment of the construction bond.
Revenues generated from the hydroelectric project have been insufficient, by $1,000 - $20,000
annually, to meet the annual bond payment (id.). Cost of relicensing this project is not
economicaily feasible given the already large debt load and deficit spending operations.
However, given the existing debt, the County needs the revenue generated by the facility to
minimize the amount the County must subsidize this facility through the year 2013. The County
is requesting that the license for this project be extended to December 31, 2014.



SETTLEMENT
Other parties to this agreement (Michigan Department of Natural Resources — MDNR, United
States Fish & Wildlife Service — USFWS, and the Michigan Hydro Relicensing Coalition —
MHRC) accept the County’s position that the project is operating at a deficit and the County can
not afford to relicense the project nor to decommission it in the year 2001, the expiration of the
current license term. The other parties agree to support the County’s request for a license
extension through the year 2014 conditional upon certain measures being agreed to and
implemented by the County and incorporated as part of a license extension. These measures are
outlined in the Settlement Agreement and serve the purpose of eliminating or mitigating for
negative effects of the development on the aquatic resources and the public usage of these
resources.

Powerhouse Operation and Headwater Levels

One of the conditions of the agreement is that the powerhouse will be operated as a non-peaking
facility and that the flows released will generally equal the flows entering the reservoir at any
given time. The purpose of this condition is to protect the aquatic resources both in the reservoir
and in the tailwater. Compliance with this condition will be determined through the use of
headwater elevations and power generation records. Generation records will be the most useful
information due to the very large surface area of the impoundment (including two lakes, Elk and
Skegemog). A gauging station below the powerhouse is not a practical monitoring tool as lake
levels in Lake Michigan can effect the tailwater elevation (during times of high water or seiches).

The dam has been operated in the above-described mode since operations began in 1983. The
dam is used as a lake level control structure for Elk and Skegemog lakes. 1n 1973, an order
issued by the Circuit Court for the County of Antrim, dated September 25, 1973 (Appendix C)
established summer and winter lake levels as follows:
April 15 (or ice break-up, which ever occurs later) through November 1:
590.80 feet at the Elk Rapids Dam gage (which is 588.26 feet International Great Lake
Datum of 1955)
November | through April 15 (or ice break-up, which ever occurs later:
590.20 feet at the Elk Rapids Dam gage (which is 587.66 feet International Great Lakes
Datum of 1955)
During the time periods when elevation changes are being made to comply with the court order,
i.e. from summer to winter level and from winter to summer level, the change in daily flow will
be minimized to protect the aquatic resources. This will be accomplished by limiting the change
in daily flow to a 20% difference from the previous day’s flow until the legal lake level is
reached.

Water Quality

The Settlement Agreement stipulates that the project must be operated in such a manner as to be
in compliance with State of Michigan water quality standards. The Surface Water Quality
Division, Michigan Department of Environmental Quality (MDEQ) reviewed this language. Ina
memorandum to the MDNR (Appendix D), MDEQ staff stated they believe the water quality
standards will be met by the operations as described in the Settlement. They explained no water



quality problems were known and none were expected at this site given the very high water
quality of upstream Elk and Skegemog lakes (which form the reservoir).

Recreation

The reservoir, Elk and Skegemog lakes, have public access sites provided by the State of
Michigan and staff of the MDNR Parks & Recreation Division determined no additional access
was needed at this time (Gary Ellenwood, Young State Park, personal communication, 1998).
There is also an existing barrier free tailwater access site that is owned by the County and
operated under a long-term lease to the Village of Elk Rapids. This is a very popular fishing site.
It is located close to a community and provides good access to many fish species, including
anadromous salmonids during spring and fall. A condition of the Settlement is that the County
continues to provide the existing barrier free tailwater access. It does not stipulate how this is
accomplished; either through lease to the Village as is currently the case or otherwise, should
circumstances change, is acceptable.

Threatened and Endangered Species

No threatened or endangered species are known to occur within the project boundary (Appendix
E). However, protection of threatened and endangered species is a high priority of the resource
agencies (USFWS and MDNR) and is usually incorporated into new licenses. The agreement
stipulates that threatened and endangered species will be protected if found. Bald eagles do
occur in the general area and are the most likely species to be found in the future. If they move

to project lands, steps will be taken, in consultation with the resource agencies, to protect these
birds.

Upstream Fish Passage

The dam prohibits the upstream passage of fish from Lake Michigan into the Chain-of-lakes
(Elk, Skegemog, Torch, Clam and Bellaire lakes, Torch, Clam, Grass, and Intermediate rivers
and associated tributaries). Passage for many species, such as lake sturgeon and great lakes
muskellunge, may be desirable. However, upstream migration of other species, such as the
parasitic sea lamprey, is not desirable. The MDNR and MHRC agree not to seek upstream
passage during the license extension period. The USFWS reserves the right under authority of
Section 18 of the Federal Power Act to prescribe fish passage.

Project Decommissioning

A major condition of this agreement is that at the end of the license extension, the County will
seek decommissioning of the project. The dam may remain in place so that the court ordered
legal lake levels be maintained. All equipment not necessary to maintaining the lake level will
be removed. The extent of turbine entrainment and mortality and the effect on the fish
populations is unknown, as no studies have been conducted. The parties agree that no such
studies will be required. Rather, this agreement looks to the long-term protection of the fish
population, by eliminating turbine entrainment and mortality entirely after the year 2014 through
decommissioning of the project.




L APPENDIX A
' County of Antrim

Office of the Coordinator/Planner

Antrim County Building P.O. Box 187
(616) 533-6265 Bellaire, Michigan 49615

April 28, 1997

Federal Energy Regulatory Commission

Lois Cashell, Secretary of the Federal Energy Regulatory Commission

Attn: Thomas DeWitt East Branch Chief of Hydro Re-Licensing @
888 1* Street NE

Washington, D.C. 20426

Dear Mrs. Cashell:

1 am writing as a follow up to the phone conversation between Mr. Ed Crouse, and Steve
Roote, Chairman of the Antrim County Public Works Committee, on April 22, 1997.
Enclosed is an accounting of the background of the Elk Rapids Hydro Dam, owned by
Antrim County, and a draft of an agreement for consideration by the Federal Regulatory
Energy Commission (FERC). The draft agreement embodies many of the points verbally
agreed to by James Truchan of the Michigan Department of Natural Resources (MDNR).

Please review the draft agreement and if you find anything in the agreement you have a
problem with, please call me as soon as possible. Eventually we would like to present the
agreement or something similar to FERC for discussion and hopefully approval.

For your records I would also like to provide you with the background information from
which we are basing our request. The following is a quick summary of the history of the
Hydro Dam.

e The dam project was originally constructed in 19 16 by the Elk Rapids Iron Works and
expanded several times until 1930, when it had an installed capacity of 1,845 HP.

e The project was purchased and operated sometime following this by Michigan Public
Service, who later sold the project to Consumers Power.

e Consumers decommissioned the power producing equipment in 1965 and subsequently
sold the project facilities to Antrim County for take level management purposes in
1967.

» The project was rebuilt by Antrim County at the urging of the Department of Energy
(DOE) [as one of a series of DOE »small hydro demonstration projects” in the late
1970's and early 1980's] and involved facility alterations that would arguably constitute
"post 1935 construction” under current FERC regulations.



e By reference in the 1981 license order, the Elk River has been determined to be a
*navigable river* at the project site, making the project FERC jurisdictional.

o The license term granted the project when originally Yicensed by Antrim County in
1981 was for 20 years, expiring 2001.

Since the project is currently operating in the red on an annual basis, it is clear the project
will not sustain relicensing from the economic standpoint, and the taxpayers of Antrim
County will be left footing the bill for the relicensing process. From our conversations
with the Federal and State representatives, as well as professionals from the private sector,
we understand the cost of relicensing could be anywhere from $200,000 to §1 million.

Antrim County has also pursued the possibility of seeking an exemption from licensing, as
it is a very small dam. However, our research tells us the exemption process could be
nearly as costly as the licensing process.

Acting in the best financial interest of the residents of Antrim County, we also researched
the possibility of shutting down the dam. However, the County would remain responsible
for a $45,000 bond annual payment until the year 2013. Currently, we lose approximately
$1,000 to $20,000 per year. As you can see, even though the facility is currently operaling
in the red, the revenues at least allow us to pay a portion of the bond repayment and
operating cost.

It has also come to our attention that two official actions of the past, at the Federal level
may have great bearing on your decision an extension on the Antrim County Hydro Dam
Facility (footnote 2 of the Elk Rapids License Order references these two actions).

e The "Androscoggin Decision" (Public Service Co. of NH - FERC No. 2288, March
25, 1962), and

e The Order Issuing License for Bangor Hydro's Medway Project (FERC No. 2666,
March 29, 1979).

The Medway License Order by FERC addressed setting license terms for older projects
operating prior to 1935, without licenses. Restating the Androscoggin decision, FERC
noted that unregulated projects operating for three or more decades would, "if granted 2
full fifty year license, reap a substantial windfall from the prolonged delay in filing®. The
Medway licensing order appears to have set a policy of setting license terms for these
types of projects at twenty years from the date of license issue. This appears to be the
reasoning used in setling the term for the Elk Rapids Hydro Dam Facility.

We believe a review of the Medway Project and the Elk Rapids Project will reveal several
differences between the two projects.

1. Medway had been operating for 17 years prior to the April 1, 1962 effective date of
license order (the same date as the Androscoggin decision). This gave Medway a
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license term of 37 years - appropriate for a project that had been operated since 1931
without a license. On the other hand the Elk Rapids Hydro Dam Facility received a
total of a twenty year license effective February 28, 1981. The project was not in
operation at the time the license was issued, and was not rebuilt and brought back on
line until September 1983, at a great cost to Antrim County.

2. The Medway license order states on page 61,677 near the top of the first column:

To alleviate the problem the Commission will face in the 1990’s, while at the same
time limiting as much as practicable the unmerited advantages identified in
Androscoggin, this license and licenses for projects on navigable waters with no
post-1935 construction will normally be issued for a period ending twenty
years from issuance (emphasis added)

3. Licenses are generally given terms long enough to recoup the majority of the licensee’s
investment under normal circumstances. It appears that the twenty year Elk Rapids
license term did not allow this to happen. It is also interesting to note that the power
sales contract is extended ten years beyond the license term.

4. The project’s status as one of DOE's small-hydro demonstration projects and FERC’s
encouragement that Antrim bring the project back on line is also a factor that
distinguishes the Elk Rapids Project from the Medway Project. In simpler terms,
Antrim was convinced by government agencies that this project made sense from an
economic standpoint at the time they decided to pursue reactivation of the project.
Apparently some of these initial economic forecasts have not proven correct.

Given the above reasoning, we believe FERC should review the original basis for the 20
year license given to Antrim County and consider an extension to the current license rather
than requiring Antrim County continue the relicensing process.

We appreciate the time you have taken on this very important issue. I will be in touch
with you by phone shortly to answer any questions or concers you may have.

Cc: Antrim County Board of Commissioners



ANTRIM COUNTY
COMPREHENSIVE ANNUAL FINANCIAL REFORT
YEAR ENDED DECEMEER 31, 1992



ANTRIM OOUNTY
NOTES TO FINANCIAL STATEMENTS (CONTINUED)
DECEMBER 31, 1992

NOTE J - IONG-TERM DEBT (CONTINUED)
GENERAL, IONG-TERM DEBT (CONTINUED)
Anpual Debt Sexvice Requirements:
1993 1994 1995 1996 1997 Other _  Total

Principal $ 649,200 § 662,700 $ 620,500 § 556,000 § 311,000 $1,399,000 $4,198,400
Interest 234,083 190,792 150,861 115,350 91,500 246,425 1,029,011

Totals $ 883,283 § 853,492 $ 771,361 $ 671,350 $_ 402,500 91,645,425 $5,227,411

NOTE_K - INTERFUND RECEIVABIES AND PAYARIFS
Following is an analysis of the interfund receivables and payables:
' Interfund Interfund :
Fund Type/Fund Receivable Fund Type/Fund Payable
General Fund $ 473,992 Enterprise:
Elk Rapids Hydro $ 36,625
Internal Service:
Tax Payment 300,000
Special Revemue:

Bellaire Dam 66,000

Parks Grant 37,000

Victims' Rights 267

Grass River 4,100

Meadowview Housing 30,000

473,992
Special Reverue: Speclial Revemue: 3
¢hild Care 0,10 Basic Grant 10,105 :
Capital Projects: Special Revere: '
County Buildings and Meadowview Housing 18,800 :
Structures 18,800 Capital Projects: 3»
05 OCourthouse 1,625 05 Courthouse 1,625 :
20,425 20,425

Totals §_ 504,523 $§ 504,522
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ANTRIM COUNTY

DECEMBER 31, 1992 AND 1991

ASSETS
Cash demand and time deposits

Interest receivable
Due from goverrmental units

Building

Plant

Aocumilated Depreciation
Total Assets

LIABILITIES AND FUND BQUITY

I1iabilities:

Total Fund Equity
Total Liabilities and Fund Equity

1992 _

$ 48,728
-0~
16,405
25,109
748,728
(209,335)

629,63

$ 3,251
36,625
- 440,000

479,87

134,850
14,909

149.,7

$ 629,635

See Notes to Financlial Statements

160

1991
$ 54,262
2,822
15,213
25,109
748,728
{182,794)
§ 663,340
$ 8,466
36,625
450,000
495
134,850
33,399
168,249
$__ 663,340



ANTRIM QOUNTY

ELK RAPIDS HYDROELECTRIC ENTERPRISE FUND

: STATEMENT OF REVENUES BY SCOURCE AND EXPENDITURES BY OBJECT
YEAR ENDED DECEMBER 31, 1992 AND CCMPARISON TO DECEMBER 31, 1991

Operating Revenue:
charges for services

Total Operating Revenue

Noncperating Reverue (Expenses):
Interest reveme
Interest expenses
ard fiscal charges

Total Nonoperating
Reverme (Expenses)

Net Income
Retained Earnings (Deficit) - Jamuary 1
Retained Earnings (Deficit) - December 31

199

$ 74,696
74,696

35,601
26,541

62,14

12,554

2,168

3,21

31,044
(18,490)

33,3

$ 14,909

See Notes to Financlal Statements

1991

$ 65,843
5,84

43,606
26,54)
70,147
(4,304)

4,402
(33,887)

{29,485)
(33,789)
67,188
$_ 33,399

t

TAITRIE 1 M)

| I |
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ANTRIM QOUNTY
ELK RAPIDS HYDROELECTRIC
STATEMENT OF CASH FLOWS

YEAR ENDED DECEMBER 31, 1992 AND OOMPARISON TO DECEMEER 31, 1991

1992 1991
Cash Flows From Operating Activities:
Cash received from customers $ 73,504 $ 61,862
Cash payments for goods and services (40,816) (38,550)
Net Cash Provided (Used) by Operating
Activities — 32,688 _ 23,312
Cash Flows From Capital and Related Financing
Activities:
Principal paid on bonds (10, 000) (10,000)
Interest paid on bonds {33,212} —_(33,888)
Net Cash Provided (Used) by Capital
and Related Financing Activities (43,212) (43,888)
Cash Flows Fram Investing Activities:
Interest on investments 4,990 2,956
Net Cash Provided by Investing Activities 4,990 2,956
Net Increase (Decrease) in Cash and Cash
Equivalents (5,534) (17,620)
Cash and Cash E‘q\uvalems - Beginning of Year 54,262 71,882
Cash and Cash Equivalents -~ Erd of Year 48,7 $ 54,262
Reconciliation of Operating Income to Net Cash
Provided (Used) by Operating Activities:
Operating Income $ 12,554 $  (4,304)
Adjustments to Reconcile Operating Income to
Net Cash Provided by Operating Activities:
Depreciation 26,541 26,541
Charge in Assets and Liabilities:
(Increase) Decrease in Due from
governmental units (1,192) (3,981)
Increase (Decrease) in Accounts Payable (5,215) 5,056
Net Cash Provided (Used) by Operating Activities § 32,688 23,3

Sca Notes to Financial Stateents



ANTRIM COUNTY
IVE ANNUAL FINANCIAL REPORT
YEAR ENDED DECEMBER 31, 1993
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The followirg Enterprise Funds have been cread
general puablic. Segment information for these

Qurrent capital contritutions (Net)
, Plant and Equipment

Additions
Dispositions

Net working capital

Total assets

Tong— liabilities

Total equity

Elk Rapids
Hydroelectric

54,019

26,541

(2,868)
-0~

-0~
(33,713)
-0-

..0.-

_o.-

8,085
586,801
430,000
116,046

Transpeortation

$

202,460
167,530
(518, 408)
272,895

60,000
(120,780)
316,269

-0-
-0~
399,689
1,001,996
-0~

954,227

ted to provide various services to the

furds is summarized as follows:

Medical
Care
Facility

$ 4,114,747
185,533
354,118
260,239

_o—
693,100
-0-

165, 646
55,208
2,001,020
4,865,097
,_0-
4,480,097
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ANTRIM QOUNTY
GENERAL FUND

E)CPENDI‘IURES-HJIIEI‘ANDACIUAL(GZNI‘DIED)

Operating Transfers:

comission on aging
pistrict court
Airport debt

Law library

puilding authority
(ild care
Transportation
Mental health
Meadowbrook

Ssocial services
soldiers relief

Jail renovation
House munbering reserve
Radioc equipment
Retirement reserve
Fuel tank replacement
Meadowview housing
Grass river

YEAR ENDED DECEMBER 31, 1993

1993
Favorable

__Budget Actual (Unfavorable)
$ 20,000 $ 20,000 $ -0~
308,267 308,367 -0~

13,500 12,400 1,100
12,000 12,000 -0-

50,000 -0~ 50,000
400,000 400,000 -0~
60,000 60,000 -0~
80,000 80,000 -0~

10,000 -0- 10, 000

24,000 -0~ 24,000
20,000 20,000 -0-

30,000 -0- 30,000
13,000 13,000 -0~
42,303 42,303 -0~
45,467 45,467 -0~
21,172 21,172 -0~
70,000 70,000 -0-
6,100 6,100 -0-
7,000 7,000 -0-
25,000 25,000 -0~
12,000 12,000 -0-

1,269,909 1,154,809 115,100

§ 6,412,313 $ 5,856,000 $ 556,313

Sce Notes to Financial Statenents
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ANTRIM COUNTY
FLK RAPIDS HYDROELECTRIC ENTERPRISE FUND

CCMPARATIVE BALANCE SHEET
DECEMBER 31, 1993 AND 1992

Due to other
Reverne bonds payable

Total Liabilities

Fund Equity:
Contributed Capital
Retained Farnings (Deficit)
Total Fund Equity

Total Liabilities and Fund Bquity

1993

P— L

$ 41,326
7,514
25,109
748,728

{235,876)
586,801

$ 4,130
36,625
430,000
470,755
134,850
__(18,804)
116,046

§ 586,801

Sce Rotes to Financial Statoments

1992

—

$ 48,728
16,405
25,109

748,728
(209, 335)

$ 629,635

$ 3,251
16,625
440,000

79,87

134,850

14,909

149,759
$ 629,635
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ANTRIM COUNTY
ELK RAPIDS HYDROELECTRIC ENTERPRISE FUND
BY SOURCE AND EXPENDITURES BY ORJECT

STATEMENT OF

REVENUES
YFAR ENDED DECEMBER 31, 1993 AND COMPARISON TO DECEMBER 31, 1992

Operating Revenue:
(haxges for services

Depreciation
Total Operating Expenses
Operating Income (Loss)

Nonoperating Revenue (Expenses)
Interest revere

expenses
and fiscal charges

Total Nonoperating
Reverne (Expenses)

Net Inccome
Retained Earmings (Deficit) - January 1
Retained Earnings (Deficit) - December 31

1993
$ 54,019

54,019

30,346

26,541

6,887
2,868

1,687

(32,532)

(30,845)
(33,713)

14,908

$  (18,804)

Sce Notes to Finarncial Statewents

1932
74,696
74,696

35,601
26,541

62,142

12,554

2,168

(33,212)

(31,044)
(18,490)

— 33,399

) 14,909



ANTRIM OOUNTY
OOMPREHENSIVE ANNUAL, FINANCIAL REFORT
YEAR ENDED DECEMBER 31, 1994
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ANTRIM COUNTY
GENERAL FUND
EXPENDITURES - BUDGET AND ACTUAL (CONTINUED)
YEAR ENDED DECEMBER 31, 1994

1994
Favorable
Budget Actual (Unfavorable)
$ 25,000 $ 25,000 $ -0~
331,072 331,072 -0-
12,175 12,175 -0~
13,000 13,000 =
80,000 21,658 58,342
325,000 325,000 -0-
50,000 50,000 -0~
80,000 80,000 -0~
18,900 18,900 -0~
24,500 20, 000 4,500
20,000 20,000 0~
10,000 -0- 10,000
1,046 1,046 -0-
42,293 42,293 -0
50,000 50,000 -0-
70,000 70,000 -0-
48,000 48,000 -0~
2,000 2,000 -0
25,000 25,000 -0-
12,000 12,000 -0
1,239,986 1,167,144 72,842
§ 6,549,124 § 5,864,261 § 684,861

See Notes to Financial Statements
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ANTRIM COUNTY
ELK RAPIDS HYDROEILECTRIC ENTERPRISE FUND

OOMPARATIVE BAIANCE SHEET
DECEMBER 31, 1994 AND 1993

ASSETS

Cash demand and time deposits
Due from govermmental units

Building
Plant
Accaumlated Depreciation
Total Assets
LIABILITIES AND FUND BQUITY
Liabilities:
Accounts payable
Due to other funds
Revenue bonds payable

Total Liabilities

Fund Equity: _
Contributed Capital
Retained Earnings (Deficit)

Total Fund Equity

Total Liabilities and Fund Equity

1994
$ 56,275
9,270
25,109
748,728
{262,417)
$ 576,965
$ 721
36,625
420, 000

457, 346

134,850
(15.231)

119,619

$§ 576,965

See Notes to Financial Statements

1993

$ 41,326
7,514
25,109
748,728
(235,876)

$ 586,801

$ 4,130
36,625
430,000
470,755

134,850
(18,804)

116,046

$ 586,801
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operating Revenue:
Charges for services

qotal Operating Reverue
oOperating Expenses:

Service charges

pepreciation

Total Operating Expenses

operat ing Incame (Loss)

Nonoperating Reverue (Expenses)
Interest reveme

Interest expenses
amd fiscal charges
Operating transfers

Total Nonoperating
Reverne (Expenses)

Net Incame
Retained Earnings (Deficit) - January 1
Retained Earnings (Deficit) - December 31

Cee MNotes to Financial Statements

199 1993
$ 67,005 $ 54,019
67,005 54,019
25,269 30,346
26,541 26,541
51,810 56,887
15,195 (2,868)
1,326 1,687
(31,848) (32,532)
18,900 -0~
(11,622) (30,845)
3,573 (33,713)
(18,804) 14,909
$_ (15,231) $ (18,804)



ANTRIM COUNTY
OOMPREHENSIVE ANNUAL FINANCIAL REPORT
YEAR ENDED DECEMBER 31, 1995



ANTRIM OOUNTY
DETAIL ANALYSIS OF EXPENDITURES - GENERAL FUND (CONTINUED)
l FOR ‘THE FISCAL YEAR ENDED DECEMBER 31, 1995
' OTHER (CONTINUED)
CAPITAL OUTTAY:
Probate Court $ 9,228
Sheriff 50,705
| District Court 3,200
Airport '
Communications 2,044
Prosecuting Attormey 2,630
' Register of Deeds 742
Treasurer 2,475
Cooperative extension 687
l Equalization 6,753
Jail 1,275
Animal Control 2,005 $ 94,097
l Total Expenditures 4,963,863
OPERATING TRANSFERS
l FERS:
Oamuission on aging 40,000
District court ‘ 324,123
Airport debt 12,200
I Iaw library 18,500
Building authority 69,060
Cchild care 610, 000
I Transportation 45,000
Mental health 77,200
7* _ Elk Rapids Hydro 15,230
Social Services 10,000
' Scldiers relief 26,500
Dams reserve 10,000
¢Children's trust grant 1,500
Clean lakes grant 527
' Grourd pollution alleviation 12,000
QOPS fast 2,800
Grass River 1,860
l Zero tolerance 36,196
Commnity corrections 12,000
Airport beacon 7,500
Housing 12,500
' Capital outlay reserve 10,000
Radio equipment 42,399 1,397,095
l Total Expenditures and Operating Transfers Out $ 6,360,958

il

See Notes to Financial Statements

T R
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ANTRIM
ELK RAPIDS HYDROELECTRIC
OOMPARATIVE

ENTERPRISE FUND
SHEET

BALANCE
DECEMBER 31, 1995 AND 1994

ASSETS

Cash demand and time deposits
pue fram goverrmental units
pullding

Plant

Accumilated Depreciation

Total Assets
LIABILITIES AND FUND BQUITY
Liabilities:

Accounts payable

Due to other

Reverme bornds payable

Total Liabilities
Fund Equity: .

Contributed Capital
Retained Earnings (Peficit)
Total Fund Equity

Total Liabilities and Fund Equity

1995

— g

$ 27,919
14,749
25,109

748,728
(288,958)

$ 527,547

$ 1,707
._0.-

405,000

406,707

134,850
(14,010)

120,840

$ 527,547

See Notes to Finmancial Statements
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199

$ 56,275
9,270
25,109
748,728

(262,417)
$ 576,965

s 721
36,625

420,000

457,346

134,850
(15,231)

119,619

$__ 576,965
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ANTRIM COUNTY
ELK RAPIDS HYDROELECTRIC ENTERPRISE FUND
STATEMENT OF REVENUES BY SOURCE AND EXPENDITURES BY OBYECT
YEAR ENDED DECEMBER 31, 1995 AND COMPRRISON TO DECEMBER 31, 1994

1995 1994

Operating Reverue:

Charges for services 65,290 $ 67,005

Total Operating Revenue 65,290 67,005
Operating Expenses:

Service charges 23,948 25,269

Depreciation ___ 26,541 26,54

Total Operating Expenses 50,489 51,810

Operating Income (Loss) 14,801 15,195
Nonoperating Reverue (Expenses) :

2,347 1,326

(31,157) (31,848)

and fiscal charges
Operating transfers —————==>15.230 18,900

Reverue (Expenses) (13,580) (11,622)
Net Income 1,221 3,573
Retained Earnings (Deficit) - January 1 {15,231) (18,804)
Retained Earnings (Deficit) - Decenber 31 $__ (14,010) $ _ (15,231)

See Notes to Financial Statements
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Sample Agreement

This Agreement is between the Federal Energy Regulatory Commission (FERC) and
Antrim County (County) regarding the Elk Rapids Hydro Dam Facility (Hydro Dam)
entered into on -, 1997.

The FERC recognizes the Hydro Dam does not support itself economically.

The FERC also understands the cost of relicensing will create an undue hardship on the
citizens of the County.

The FERC recognizes the Medway License Order may have been misapplied to the Hydro
Dam.

Therefore, the FERC agrees to extend the current license for the Hydro Dam to the year
2014, if

The County agrees to decommission the Hydro by December 31, 2014, and
The County is aware of the need for proper upkeep of the dam to regulate the level of the

Elk River Chain of Lakes and therefore agrees to a Perpetual Care Plan for the dam
facility after it is decommissioned.

For Antrim County For the Federal Regulatory Energy
Commission



. APPENDIX B

County of Antrim

Office of the Coordinator/Planner

Antrim County Building PO. Box 187
(616) 533-6265 Bellaire, Michigan 49615

June 6, 1997

Thomas DeWin

East Branch Chief of Hydro Re-Licensing
888 First Street NE

Washington DC 20426

RE: Project 3030, Antrim County's Elk Rapids Hydroelectric Project

Dear Mr. DeWitt:

Enclosed you will find a page from a report entitled, “DOE SMALL-SCALE HYDROELECTRIC
DEMONSTRATION PROGRAM - REACTIVATION OF THE ELK RAPIDS HYDROELECTIC FACILITY,
Final Technical and Construction Cost Report”, The report was prepared by Ayres, Lewis, Norris and May, Inc. in
April of 1985 for the U.S. Department of Energy (DOE).

I have circled the paragraph that references the fact the Elk Rapids Hydroelectric Facility was very important to the
DOE's demonstration program. I can also put you in touch with an individual, who was on the Antrim County
Board of Commissioners at that time, who will verify that the DOE was so inderested they convinced the County to
pursue the project.

I have also enclosed a copy of the draft agreement I read to you over the phone on June 3, 1997, The draft
agreement simply states the basic components the County and the State of Michigan would like to see included.
Please review these additions to the information I have previously sent to you and get back to me at your earliest
convenience.

If you have any questions or need more information please do not hesitate to call me.

Sincerely,

Cc: Steve Roote, Chair - Public Werks Committee
Stuart Merillat, Chair - BPW
Harold Myers, Drain Commissioner

P.S. - If you are still looking for a fantastic conference center for your conference this summer the phone number
for Shanty Creek is (616) 533-8621 (breath taking views).



EXISTING FACILITY

The facility is comprised of a powerhouse structure 87 ft in length ond 48 ft wide,
which completely spans the channel. Normal operating head is 10.5 ft. Figure 3
shows a typical cross section and plon view of the dam. Sliding type head gates
alfow shut-off of water to the individual turbine pits; however, actual flow control
through the structure is achieved by operation of the wicket gate mechanisms on
the old turbine units. The head gates are operated by a movable winch mechanism
which travels on rails over o concrete walkway across the headrace of the dam.

When the plant was taken out of service by Consumers Power Company in 1965,
the generators and related electrical equipment were removed. The turbine shafts
were disconnected below the 93”5[9-'“ floor level and the openings were filled
with concrete. The turbine units were left in the wheef pits, however, to prevent
rotation of the runn[frs, the shafts were welded to the bearing housings and the
runner buckets were burned off. The /gate casings, guide vanes, and wicket gate |- ”
operating mechanisms were left in an ;perotional condition so that they could be

used to contro! discharge through the dam.

In 1977 the County initioted steps to restore the facility to operating statys, The
plon then was to restore two or three of the units, each unit to have an average
output of 350 kilowatts. Power developed would be sold to the local vtility.

In 1979 the County wos awarded o DOE demonstration grant to help defray the
costs in redeveloping hydropower at the Elk Rapids facility. This project was q
key element in the Department of Energy's demonstration program and was among -

he first seven such projects to recejve funding. /

The technical and economic feasibility study of the site was performed by Ayres,
Lewis, Norris & May, Inc., (ALNM) of Ann Arbor, Michigan, The results of the
study and conceptual design were contained in the County's proposal submitted to

DOE, under Progrom Opportunity Notice ET-78-N-07-17]] dated October 27,
1978.




Sample Agreement

This Agreement is between the Federal Energy Regulatory Commission (FERC) and
Antrim County (County) regarding the Elk Rapids Hydro Dam Facility (Hydro Dam)
entered into on |, 1997,

The FERC recognizes the Hydro Dam does not support itself economically.

The FERC also understands the cost of relicensing will create an undue hardship on the
citizens of the County.

The FERC recognizes the Medway License Order may have been misapplied to the Hydro
Dam.

Therefore, the FERC agrees to extend the current license for the Hydro Dam to the year
2014, if

The County agrees to decommission the Hydro by December 31, 2014, and
The County is aware of the need for proper upkeep of the dam o regulate the level of the

Elk River Chain of Lakes and therefore agrees to a Perpetual Care Plan for the dam
facility after it is decommissioned.

For Antrim County For the Federal Regulatory Energy
Commission



STATE OF JICKIGAN
TN THE CIRCUIT COURT FOR THE COUNTY OF ANTRIN

In the Hatter of the Petition of the

dntrim County Board of Commisstioners

Jor o Determirution of the Horaal Keight File #o. 962
and Level of the Fatlers of L1k and

Jkegamoy Lakes Sttuated in the Counties

of dntris, Grend Praverse and Kalkaska,

Sichigan,

<

oROEY

dt ¢ sesvion of sald Court held at the Courthouse in
the Fillaye of 8ellaire tu dntrim County on the 25tk
day of Septemver, 1573,

PRESENT: HONQRABLE RAY.Q°0 L, SITH
CIRCUIT COUR

Having read the Petltion of the dntrim County 3oard of
Commissioners for a Deternination of the ¥ormal Heipht and Level
of the Valers of X1k and Skegemog Lakes, and having heard
tesgtimony in support of said Petitiaon, and the Court being
Jurther fully advised in the pramises, now, therefore,

On idotion of Robert J, Stephan, Prosscuting Attorney for
dntrin County, Hichinan, on behalf of Petttioner,

IT 15 ORDERED AND ADJUDGSD and this Court by viriue of
the authorily thersin vested agnd in pursuance of the statule in
suck case made uad provided, does URDIR AXD ADJUDGS that a l:ivel
of 590.80 feet Slk Raplds Dem gauge reading (588,26 fest
Interaattionel Great Lakes Datua of 1555) shall be maintained from
dpril 15 of each year or ice break-up on #aid lakes, waichever
occurs later, until Ncvcmbsr 1 of each year; on November I of
each year said lgke level shall be reuduced to 590.20 feet slk
flapids De= gauge reading (587.066 International Great Lakes Datua
¢f 1255) until the followiny 4pril 15, or ice dregk-up, vhichever
occurs later ut which time it skall be increassd to the pravious

above stated lsvel until further Order of Bhis Court,

~ ¢

AFFENUIX L




APPENDIX D
STATE OF MICHIGAN

REPLY TO:

JOHN ENGLER, Governor SURFACE WATER QUALTY DIVISION
DEPARTMENT OF ENVIRONMENTAL QUALITY [yiisoonine
“Bettar Service for a Better Environment” LANSING M| 48908-7773

HOLLISTER BUILDING. PO BOX 30473, LANSING M| 4800B-7873

INTERNET. www deq.state mi.us
RUSSELL J. HARDING, Director

May 8, 1998

TO: Jan Fenske, Fisheries Division
Department of Natural Resources

FROM: James Grant, Chief, Great Lakes and Environmental Assessment Section
Surface Water Quality Division

SUBJECT:  Antrim County, Elk Rapids Hydropower Project Draft Setlement

We have reviewed the draft Offer of Setflement (Settlement) between the Department of Natura!
Resources and Antrim County, dated April 30, 1998, conceming the extension of the Federal
Energy Regulatory Commission license for the Elk Rapids Hydropower Project until the year 2014.
We do not object to this Settlement and believe that water quality standards will be met at this
facility if this Settlement is implemented and the legal lake level is maintained after the year 2014.
We are not aware of any water quality problems at this site now and based on the extremely good
water quality of Elk Lake and the Elk River none are expected. We do not wish to be a party to this
Settlement.

if you have any questions, please contact John Suppnick at 517-335-4192.

jgisiyg M

ce: Gerald Saalfeld/FERC File

£0P 01000
(Rev 1/08)
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LOCATION MAP
ELK RAPIDS, MICHIGAN
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- APRIL 1980
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

County of Antrim, Michigan Project No. 3030-012

ORDER APPROVING SETTLEMENT AND
AMENDING LICENSE

(Issued August 19, 1999)

The Elk Rapids Hydroelectric Project No. 3030, located on the Elk River within
the Village of Elk Rapids, Michigan, is under a 20-year license expiring at the end of
February 2001. The licensee, the County of Antrim, Michigan (Antrim), state and federal
resource agencies, and a non-governmental organization have filed a settlement
agreement that asks the Commission to extend the license term by nearly 14 years, to
December 31, 2014, at which time the settlement provides that the hydropower
equipment will be decommissioned, with the dam and related works remaining intact and
the reservoir maintaining state-prescribed lake levels. 1 Subject to the discussion in this
order, we approve the settlement and amend the license to extend its term.

BACKGROUND

The Elk Rapids dam was built in 1916 and was operated for hydroelectric power
until 1965, when the generators and related electrical equipment were removed. In 1967
Antrim bought the project to control the reservoir level. In 1980 Antrim filed for a
hydroelectric license, which the Commission issued in 1981 for a term expiring on
February 28, 2001.2 Antrim brought the project back on line in September 1983,

On May 2, 1997, Antrim filed a request for a 14-year extension of the license
term, in order to recoup more of its investment in the project.® While that request was

'Sctt]cment, para. 8.1.
214 FERC { 62,130.

3Relicense applications must be filed least 24 months prior to the expiration of the
existing license. Antrim requested a waiver of this deadline, in light of its pending
application to extend the license term. The deadline was extended by six months, until
(continued...)
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pending, the settlement agreement was filed.* The parties to the settlement are Antrim,
the U.S. Fish and Wildlife Service (FWS), Michigan Department of Natural Resources,
and Michigan Hydro Relicensing Coalition.

Under the settlement, the other parties support Antrim's request for an extended
license term, and Antrim agrees to operate the project in a run-of-nver mode, adhere to
specified lake levels, comply with Michigan water quality standards, 5 and seek
decommissioning of the project generating works at the end of the extended term. The
other parties agree not to recommend, during the extended license term, additional license
conditions with respect to fish entrainment and most rccreatmnal matters. However,

FWS reserves Interior's Federal Power Act (FPA) Section 18 © fishway prescription

authority.

Notice of filing of the offer of settlement was issued on March 12, 1999. No
comments were received.

DISCUSSION

We find reasonable and in the public interest the proposal that the license term be
extended, in light of the addition of specified environmental mitigation and enhancement
measures. Also, Paragraph 2.4 appropriately recognizes that the Commission may
conclude that certain of the settlement terms are beyond our jurisdiction, in which case
the parties agrec that those terms shall be enforceable in a court of appropriate

Jurisdiction,

3(...continued)
August 23, 1999, by unreported order of the Director, Division of Licensing and

Compliance.
*The settlement agreement was filed on February 26, 1999.
The state did not issue water quality certification for the 1981 license application.
€16 US.C. § 811.

"The licensee may proceed under these settlement provisions as private agreements
among the parties (that may be enforced through private remedies independent of the
Commission) insofar as they do not conflict with the license articles or interfere with the
exercise of the Commission's statutory authority. See, e.g., Consumers Power Company,
68 FERC 1 61,077 (1994) at pp. 61,372, 61,374; City of Seattle, 71 FERC § 61,159

(continued...)
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However, we are unable to agree, in 1999, that the Elk Rapids Project should be
decommissioned in 2014: there is at this time simply no record evidence to support such
a decision. = This does not however prevent Antrim from applying to surrender the
project license and decommission the facility at some point closer to 2014, at which time
the appropriate environmental reviews can occur and a complete evidentiary record can
be developed.

We conclude that, as modified by this order, the Settlement is fair and reasonable,
in the public interest, and supported by the record of this proceeding. As so modified, the
Settlement is approved.

The Director orders:

(A) Paragraph A of the existing license for the Elk Rapids Hydroelectric Project No.
3030 is revised as follows:

This license is issued to Antrim County (Licensee) of the Village of Elk
Rapids, Michigan, under Part I of the Federal Power Act (FPA), for a
period effective the last day of the month in which this order is issued and
terminating on December 31, 2014, for the continued operation and
maintenance of the Elk Rapids Project No. 3030, located in Antrim County,
Michigan, on the Elk River, a navigable waterway of the United States.
This license is subject to the terms and conditions of the FPA, which is
incorporated by reference as part of this license, and subject to the
regulations the Commission issues under the provisions of the FPA.

7(...continued)
(1995).

8Even unconstested settlements must be based on substantial evidence. Moreover,
"in viewing the public interest, the Commission's vision is not to be limited to the
horizons of the private parties to the proceeding.” Michigan Consolidated Gas Co. v.
FPC, 283 F.2d 204, 226 (D.C. Cir.), cert. denied, 364 U.S. 913 (1960).

Para. 2.3 of the Settlement states that if the Commission issues orders "accepting
the Settlement with modifications er conditions,” the Settlement will automatically be
modified to conform to the terms of the orders unless at least one party objects. Thus, the
partics understood that the Commission may adopt those provisions of the Settlement it
finds appropriate and modify or reject those which the Commission believes conflict with
the public interest.



Unofficial FERC-Generated PDF of 19990820-0224 Issued by FERC OSEC 08/19/1999 in Docket#: P-3030-012

Project No. 3030-012 -4-

(B) Subject to the modifications discussed in this order, the Offer of Settiement, is
accepted.

(C) The licensee shall operate the Elk Rapids Hydroelectric Project in a "non- peaking
mode” as per paragraph 4.1 of the modified Offer of Settlement.

(D) The licensee shall maintain the headwater elevation in accordance with the
provisions of paragraph 4.1 of the modified Offer of Settlement

(E) The licensee shall provide records to validate non-peaking mode of operation to the
Fish and Wildlife Agencies on a yearly basis as described in paragraph 4.2 of the
modified Offer of Settlement.

(F) The licensee shall operate the Elk Rapids Hydroelectric Project in such a manner to
be in compliance with the Water Quality Standards of the State of Michigan as per
paragraph 5.1 of the modified Offer of Settlement.

(G) The licensee shall continue to provide and maintain the existing tailwater access,
including the two existing barrier-free platforms, for the purpose of fishing the tailwater
for the duration of the extended license period as per paragraph 6.1 of the modified Offer
of Settlement.

(H) The licensee shall notify the Fish and Wildlife Agencies if any federal or state listed
threatened, endangered or sensitive species are found to occur within the project
boundary and consult with the resource agencies on the development of a protection plan
as per paragraph 7.1 of the modified Offer of Settlement.

(I) This order constitutes final agency action. Requests for rehearing by the Commission
may be filed within 30 days from the date of issuance of this order, pursuant to 18 C.F.R.

77

j— Mark Robinson
Director

Division of Licensing and Compliance
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December 10, 2009

Mr. Jack White, Chairman Mr. William Stockhausen

Antrim County Board of Commissioners Elk Rapids Hydroelectric Power, LL.C
P.O. Box 520 218 West Dunlop Street

Bellaire, M1 49619 Northville, M1 48167

RE:  Opinion of Counsel on Water Rights, Flowage Rights, and Project
Boundary; Antrim County Application for Renewal of Water Power
License (Minor), Federal Energy Regulatory Commission, Project
No. 3030
Our File No. 5731.01

Dear Mr. White, Members of the County Commission and Mr. Stockhausen:

This letter represents the legal opinion of the law firm Olson, Bzdok & Howard with respect
to Applicant Antrim County’s water and flowage rights and the project boundary for the operation
and maintenance of the hydroelectric power project located in the Elk River, a navigable water way
of the United States, within Antrim County, Michigan. For the reasons stated below it is our opinion
that Antrim County, as owner and operator, owns and holds fee title ownership and rights to locate,
maintain, and operate the dam and hydroelectric power project, and the riparian, water, and flowage
rights to maintain the dam and operate the power project within the “project boundary” as defined
by the regulations, guidelines, and orders of the Federal Energy Regulatory Commission (FERC).!

As set forth more fully below, the first portion of this opinion will begin with a detailed
summary of the status of the Elk Rapids hydroelectric dam facility and the current agreement
between Elk Rapids Hydroelectric Power, LLC and Antrim County, and then move into an Executive
Summary. This summary will then be followed by a history of the dam and additional factual
background information relating to the dam site, its structures, and the impoundment, including a
look at the relevant court order from 1973 setting the present lake level as well as the licensing
history and the proposed application. The next section will summarize the history of title and
conveyances from the title search by the Antrim County Abstractor, certified to September 18,2009.
Then the next section of the opinion will be a detailed legal analysis of two primary elements of the
application process: (1) the definition and determination of a “project boundary” within the context
of a general FERC hydroelectric facility licensure application and a recommendation as to the project
boundary that would apply to the instant application; and (2) an investigation into the property,
water, and flowage rights of the applicants, a definition of, and the rights and responsibilities with
respect to, the “impoundment” shoreline and the riparian landowners surrounding it under Michigan
law. The final section will state our conclusion regarding the opinions on water rights, flowage

' Policy Statement on Hydropower Licensing Settlements, 71 Fed. Reg. 56525 (Sept. 27,
2006).
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rights, water level, project work and project boundary, showing ownership and control of property,
riparian, water rights, and flowage rights necessary for the project purposes.

1. STATUS AND BACKGROUND

The Federal Energy Regulatory Commission (“FERC”) entered an Order Issuing License
(Minor) to Antrim County to operate and maintain the Elk Rapids Hydroelectric Power Project No.
3030 (“Elk Rapids Power Project”) on February 9, 1981.

In 1980, Antrim County applied for a license to recommission the hydro power dam. On
February 9, 1981, the FERC issued an order issuing the license to operate the dam for the generation
of electrical energy as in the public interest and for the protection of waters, scenic and
environmental values, and public recreational use.> The license was issued for a term of 20 years.
On August 19, 1999, the FERC issued an order extending the license to December 31, 2014.3

As described in Section II, below, concerning the history of the Elk Rapids Dam and power
facility, the dam and powerhouse was first established by Elk Rapids Iron Company in the late
nineteenth century® at a water level close to the currently licensed project, then transferred to the Elk
Rapids Electric Company which owned and operated the facility until 1927, when it consolidated
the property and hydro plant with other companies and formed the Michigan Public Service
Company. Michigan Public Service Company owned and operated the facility until 1950, when it
conveyed the property and all water rights to Consumers Power Company. Consumers owned and
operated the facility until 1965, when it was shut down. In 1967, Consumer’s conveyed the property
and facility, and all water and flowage rights, to Antrim County.

II. PROJECT SETTING

The dam facility is located on the short channel of the Elk River between Elk Lake and the
Edward C. Grace Memorial Harbor, a municipal marina owned and operated by the Village of Elk
Rapids. The dam is an earth embankment dam with a 1-foot nominal head. The marina outlets into
Lake Michigan approximately 500 feet from the dam. The river drains approximately 513 square
miles, consisting of a chain of navigable lakes and rivers. When the dam was constructed in the late

2 Ex1.
P Ex2

* Title records and historical evidence shows that the first dam on the property was
constructed in the late 1850s for a saw mill by Wadsworth and Associates, who later transferred their
interest to Dexter and Noble. In 1862 Dexter and Noble obtained approval from the County under
the Michigan Constitution to rebuild the dam. Dexter and Noble transferred the property to Elk
Rapids Iron Company in 1875 for water power, and to supply the Village of Elk Rapids with water.
Elk Rapids Iron converted the dam to a hydroelectric facility in 1914. Section III, infra; see also Ex

3, Title History, Elk Rapids Dam and Hydro Plant, pp. 1-2 (John P. Riley for Consumers Power
Company, Title Abstract certified to 1940).
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nineteenth century, the water level rose approximately 3feet and flooded and increased the area of
Elk River, Elk Lake, and Skegemog Lake. As a result, the impounded or flooded area established
by the placement and continuation of the dam at approximately the 10 foot level since the late 1800s
includes Elk River, Elk Lake, and Lake Skegemog.’ The normal water level at the dam has been
established at 10.2 to 10.8 feet since the 1973 Antrim County Circuit Court order issued under the
Inland Lake Level Act.®

Water from the upper chain of lakes flows into Lake Skegemog via the Torch River. The
amount of storage of water in the chain of lakes and rivers and the underlying layers of clay provide
a constant groundwater level, and an expansive plateau up the spine of northern Michigan supplies
a constant supply of groundwater to the chain of lakes and rivers.

The Elk River dam and the water level of Elk Lake and Skegemog Lake have been
established at a 10 to 11 feet water level since the late 1800s. The dam has been owned and/or
maintained continuously for more than 117 years — from 1892 to the present. The dam has been
operated to generate electricity by water power since approximately 1914 to the present.’

The dam is operated based on a “run of the river”® mode, which means that the flows that run
the turbines is equal to the natural runoff and groundwater discharge that enters the chain of lakes
and streams. Because of this, there is no additional affect on upstream levels or downstream
discharge and flows except those due to natural fluctuations.

III.  HISTORY OF OWNERSHIP AND CONTROL OF ELK RAPIDS DAM AND HYDROELECTRIC
POWER FACILITY

The Elk Rapids dam property is located in the Village of Elk Rapids on the north channe] of
the Elk River in the Northwest quarter (44) of Section 21, T29N, ROW, Antrim County, Michigan.
The ownership of the property is derived from a U.S. Patent, June 15, 1854. A number of
conveyances consolidated title in Wadsworth and Dexter, who appear to have built a dam to operate

> Elk Lake and Skegemog Lake function as one hydrological unit. See Section 3.2.2
Impoundment, Pre-Application Document for Elk Rapids Hydroelectric Project, FERC Project No.
3030, Antrim County (December 21, 2009).

8 MCL 324.30701 et seq. Section V, B infra.

7 The dam was dormant from 1965 until 1967 when Consumers conveyed the facility to
Antrim County. However, as described above, the dam and water level remained unchanged and the
dam was recommissioned and has been operated to generate electricity from 1981 to the present (28
years).

® Addendum A, substitute page 1.7, Environmental Report on the Reactivation of the
Hydroelectric Facility, Elk Rapids, Michigan (Dec. 13, 1979).
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a sawmill.’ They, with a number of additional transfers of interests to provide title, conveyed to
Noble, who, controlling title, conveyed by warranty deed to Elk Rapids Iron Co. in 1892.

In 1892, Elk Rapids Iron Co. conveyed an easement for water supply, grist mill, and water
power to Elk Rapids Water Supply Co. The easement was released by the Water Supply Co. to Elk
Rapids Iron in 1921. In 1922, the Iron Company conveyed rights to operate its water power facility
to Elk Rapids Electric Company, “reserving all water power and water power rights developed by
the Iron Company on the river or by its natural flow.”

In 1925, the Iron Company conveyed the property, with no reservations, by warranty deed
to the Electric Company, including “all water power rights and interests of every kind and nature
whether legal of (sic) equitable belonging to the Elk Rapids Iron Company” and the “water power
developed by the natural flow of the Elk River or by the dams.”!° This deed also conveyed all water
power and flowage rights previously reserved.

In 1927, the Electric Company entered into a Joint Agreement of Consolidation,
consolidating the hydro power facility and property into the Michigan Public Service Company for
the purpose of generating and selling electricity.

In 1950, the Michigan Public Service Company conveyed all of its property and hydro
facilities to Consumers Power Company, including “all rights, interests and estates conveyed by Elk
Rapids Iron Company to Elk Electric Company,” and “the rights and easements to overflow,
percolate, saturate, wash away or on (sic) any way affect the land upstream or downstream along and
adjoining to Elk River, acquired either by grant, prescription or otherwise.”

In 1967, Consumers Power Company conveyed by warranty deed the property and hydro
power facility to Antrim County, “including all flowage rights, water power rights, and riparian
rights, whatever the same may be lawfully be, comprehend and include, any manner appertaining to
and belonging to the land and also the fee simple title to the bed (adjacent) of the Elk River.”!! The
deed also conveyed all rights to the dam across the river and the “rights and easements to overflow,
percolate, saturate, wash anyway or in any way affect the land upstream or downstream along and
adjoining the Elk River as now owned by Consumers Power Company acquired either by grant,
prescription, or otherwise, in connection with the operation of the Elk Rapids Dam.”

On October 13, 1971, the Antrim County Board of Commissioners filed a petition to
determine and establish the normal lake level for Elk Lake and Skegemog Lake pursuant to the

? Ex 4, Plat Map, Elk Rapids Township; Title History, Ex 3, infra, n. 5; see also, Abstract
of Title, County of Antrim, Township of Elk Rapids (July 16, 1982) (Maintained in the files of
Antrim County Abstract Office; copy in files of Olson, Bzdok & Howard, P.C.).

1 ExS.

1y,
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Inland Lake Level Act (“ILLA”), MCL 324.3070, et seq."”” The petition was sought to protect the
public health, safety, and welfare, conservation of natural resources, and protection of the values of
properties around the lake as a result of the creation of a normal level. On September 25, 1973, the
Circuit Court entered an order establishing the normal level at 590.80 feet at the Elk Rapids dam
gauge from April 15 to November 1 each year, and 590.2 feet from November 1 to April 15 each
year or to ice break up which ever occurs later."

IV. PROJECT BOUNDARY
Definition

According to a recent Federal Energy Regulatory Commission (FERC) Policy Statement,
“[p]roject boundaries are used to designate the geographic extent of the lands, waters, works, and
facilities that the license identifies as comprising the licensed project and for which the licensee must
hold the rights necessary to carry out project purposes.”™* Pursuant to the provisions of the Federal
Power Act (“FPA”), Congress has empowered the FERC “[t]o issue licenses ... for the purpose of
constructing, operating, and maintaining dams, water conduits, reservoirs, power houses,
transmission lines, or other project works necessary or convenient for the ... development,
transmission, and utilization of power across, along, from, or in any of the streams or other bodies
of water over which Congress has jurisdiction under its authority to regulate commerce....”"

The term “project works” is defined in §796(12) of the FPA as “the physical structures of a
project,” while the term “project” is’ further defined as a “complete unit of improvement or
development” that consists of the following:

[A] power house, all water conduits, all dams and appurtenant works and structures
(including navigation structures) which are a part of said unit, and all storage,
diverting, or forebay reservoirs directly connected therewith, the primary line or lines
transmitting power therefrom to the point of junction with the distribution system or
with the interconnected primary transmission system, all miscellaneous structures
used and useful in connection with said unit or any part thereof, and all water-
rights, rights-of-way, ditches, dams, reservoirs, lands, or interest in lands the

2 Ex 7, Petition, Oct. 13, 1971, In re Petition of Antrim County Board of Commissioners,
Antrim County Cir. Ct., File No. 962.

B Id. Ex 8, Order, September 25, 1973.
Y14
5 16 US.C. §797(e) (2005).
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use and occupancy of which are necessary or appropriate in the maintenance
and operation of such unit.'

Therefore, along with the physical dam structures themselves, the water rights and the interests in
land necessary for the maintenance and operation of the “complete unit” are considered part of the
“project,” and are therefore within the scope of the licensing power of the FERC.

As aresult of the foregoing, Elk Rapids Hydroelectric Power, LLC must be able to show that
ithas sufficient level of ownership and control over water and flowage rights with respect to the Elk
Lake and Skegemog Lake impoundment and its shoreline in order to maintain and operate the
facility. As discussed below, it is our opinion that the historical lake level as set by the state Inland
Lakes & Streams statute, the water rights held by the dam owner under Michigan statutory and
common law, the prescriptive rights held by Elk Rapids Hydroelectric Power, LLC with respect to
the impoundment and the operation of Part 307, the Inland Lake Level Act, MCL 324.30701, all
combine to provide the necessary level of control sufficient to make such a showing to the
satisfaction of the FERC’s permitting authorities.

Requirements of Applicant / Licensee

The FERC has stated that “a determination under the [FPA] as to what lands are required for
project purposes and what type of property ownership by a licensee is acceptable is case-specific.”!’
In reaching such a determination, Part 1 of the FPA sets forth a multi-faceted and comprehensive
application process under which each licensee/applicant is responsible for the submission of an array
of documents, such as those required in Section 802, wherein the FPA requires applicants to submit
“[s]uch maps, plans, specifications, and estimates of cost as may be required for a full understanding
of the proposed project.” Furthermore, when the application is approved, all of these documents
“shall be made a part of the license.”'®

This documentation is required at the initial licensing stage because the FERC’s regulatory
authority to both administer and enforce the terms of the license extends only over the licensee and
those property rights and interests held by the licensee."® Therefore, from the FERC’s perspective,
it is seeking these documents in order to ensure that the licensee’s rights as included therein are
sufficient to enable the Commission to protect the public interest(s) affected by the project through
its regulatory authority as exerted over the licensee. This extensive documentation is also required
of applicants seeking to merely re-license a previously existing and operating licensed facility, such
as the Elk Rapids Hydroelectric Power facility, due to the long term nature of the license which
would be issued.

'® 16 U.S.C. §796(11) (2005).
"7 Order on Clarification, 125 FERC 61,193, at { 5 (Nov. 20, 2008).
¥ 16 U.S.C. §802(a)(1) (2005).

¥ See Policy Statement, supra note 1.
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Although Article 5 of the FERC’s Standard License requires the licensee to “acquire and
retain all interests in non-Federal lands and other property necessary or appropriate to carry out the
project purposes,” the interests that must be held by the licensee are not required to be 100% fee
simple title.”® In fact, the licensee’s property interests may vary from “fee simple to perpetual or
renewable leases, easements, and rights-of-way,” and “can be owned by someone other than the
licensee, so long as the licensee holds the necessary property interests (e.g. flowage easements)
and permits ... to carry out licensed project purposes.”

Therefore, as set forth in the next section, Antrim County should be able to demonstrate to
the FERC’s permitting authorities that it has the rights to a statutorily established lake level and
specific flowage rights in the waters passing through the dam by prescription, that could satisfy the
FERC that the licensees hold the necessary property interests in order to enable it to carry out the
licensed project purposes.

V. THE IMPOUNDMENT AND ASSOCIATED RIPARIAN, WATER RIGHTS, AND FLOWAGE
RIGHTS

Under Michigan statutory law, such as the Dam Safety Act, MCL 324.51301 et seq., a "dam"
is defined to include an "impoundment." Whether a lake is formed by natural barriers or morphology
or adam, it is a lake under Michigan law, and the owners of property on the lake have riparian rights
subject to rights of others and the rights of use by the public if the lake is navigable. Where the lake
has been formed by a dam, raising the level of a river or lake system, the increased size is the result
of the impoundment. In such case, the basic riparian and public use principles are the same
collectively, and as between land owners, the public, and the owner of the dam. Therefore, in this
case, the impounded area is equivalent to the current size of Elk Lake and Lake Skegemog.

However that does not pose a problem for Antrim County, because, for the reasons stated
below, the County owns and holds long established prescriptive rights in the flowage or flowage
rights of Elk River, Elk Lake, and Lake Skegemog and their shorelines. Under Michigan common
law, the flowage or increased size of a lake is the same as the size or area of the impoundment — Elk
River, Elk Lake, and Lake Skegemog.

A. Dams and Riparian Rights, Water Power, Flowage Rights, and Public Rights

Riparian land in Michigan is a parcel which includes a part of or is bounded by a natural
watercourse, and includes the adjacent bottomland to the center of a lake or thread of a stream.
Heeringa v Petroelje, 279 Mich App 444; 760 NW2d 538 (2008), Monroe Carp Pond Co. v River
Raisin Paper Company, 240 Mich 279, 287; 215 NW 325 (1927). A riparianlandowner has the right
of enjoyment of the natural flow of a stream with no interference imposed by artificial means.
Koopman v Blodgett, 70 Mich 610, 616; 38 NW 649 (1888 ), Kennedy v Niles Water Supply Co., 173

% See Order on Clarification, supra note 4, at 7 (“Standard Article 5 does not require that
all lands within the project boundary be held in fee.”)
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Mich 474; 139 NW 241 (1913). Michigan has adopted a “reasonable use rule” in determining
conflicting rights between riparian owners’ use of lake or stream water. Thompson v Enz, 370 Mich
667; 154 NW2d 473, 484 (1967), Hoover v Crane, 362 Mich 36, 40-41; 106 NW2d 563 (1960),
Dumont v Kellogg, 29 Mich 420, 425 (1874). This means that for disputes between riparian users
(as opposed to non riparian users or parcels), the courts consider a number of factors, such as
whether the use is natural or traditional as opposed to artificial or commercial, the size of the lake
or stream, the extent of injury and benefits to the conflicting riparian owners, the extent of public
interest relative to commercial purpose or gain. People v Hulbert, 131 Mich 156, 170; 91 NW 211
(1902), Thompson v Enz, supra (natural or traditional uses for necessities are preferred over
commercial uses). A riparian owner is liable for significant or unreasonable harm. Kernen v
Homestead Development, 232 Mich App 503, 591 NW2d 369 (1998).

Dams for sawmills, grist mills, or other commercial purposes dependent on water power are
considered reasonable uses. Goodrich v McMillan, 217 Mich 630; 187 NW 368 (1922); Dumont v
Kellogg, supra, 29 Mich at 425. If the harm is merely incidental to a reasonable use, such as a mill,
the dam is proper and reasonable. Id., see also Dumont v Kellogg, supra. The ownership of a dam
does not impose a duty on the dam owner to maintain the water at an artificial level created by the
operation of the dam, Goodrich, supra, and the lowering of the level of a lake does not create any
liability on the dam owner, Drainage Board v Homer, 351 Mich 73; 87 NW2d 72 (1952), unless the
riparian owner claiming unreasonable use against the dam owner can show an independent open,
continuous, and adverse prescriptive right to maintain the artificial level. Stidham v Alogonquin
Lake Ass’n, 133 Mich App 94; 348 NW2d 46 (1984). Further, where the riparian dam owner
overflows the lands of others, increasing the size of a stream or a lake in an open, continuous, and
adverse manner to the upstream riparian owners, for a period of more than 15 years, the dam owner
acquires the flowage and overflow or flooding rights over the upstream riparians by prescriptive
rights. Goodrich, supra. Moreover, the upstream and downstream owners do not acquire reciprocal
right to require that the water level created by the dam must remain at the same level. Goodrich,
Drainage Board, Stidham, supra.

The prescriptive right to maintain the water level at a dam or the water power created by the
dam gives rise to water or flowage rights against upstream riparian owners. See also, Drainage
Board, and Goodrich (1600 acre lake established by dam for 70 years), supra. The conveyance of
riparian property and a dam with established artificial water levels and flowage rights transfers all
rights to the subsequent riparian owner of the dam property, Id., Stidham, supra, and the new owner
of the dam property has the right to alter the level. Drainage Board, supra.

While generally the upstream or downstream owners have no right to insist that the dam
owner maintain the water level, they may do so where they can show their own open, continuous,
and adverse use of the water established by the artificial level of the dam also constitutes a
prescriptive right. It is not reciprocal, as noted above, and must be separate and distinct with notice
to the dam owner that such use of the lake would be adverse and estop or prevent the dam owner
from altering the specific water level. Stidham, 133 Mich App at 99 (dicta). Moreover, a lake and
river system increased in size by the continuous operation of a dam that is formed out of a natural
river and lake system, can be subject to the claims of other riparians who have purchased property
and made investments in the property for use and enjoyment of the navigable lake and streams to the
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extent that all riparians are estopped from altering the lake based on the new and open, uninterrupted
adverse use.

Finally, the water of a navigable lake and river under Michigan law is owned by the state, in
so far as water is capable of ownership, and held in public trust for the benefit of the public for
public access, navigation, boating, fishing, swimming, and other forms of recreation. Nedtweg v
Wallace, 237 Mich 14; 208 NW 51 (1926), Collins v Gerhardt, 237 Mich 38; 211 NW 115 (1926),
MCL 324.30101 et seq. (Lakes and Streams Act protects the public trust in Michigan lakes and
streams; the Federal Clean Water Act [Rivers and Harbors Act] protects navigable waters of the US
from obstruction. 33 U.S.C. §403 1899)). Moreover, the Inland Lake Level Act, discussed in
Section C. below, provides for the establishment of lake levels for the protection of natural
resources, public use and recreation, and the public interest associated with the lakes and streams
created by authorized dams or impoundments.

Antrim County acquired ownership of the Elk River Hydroelectric Dam and related facilities
by warranty deed from Consumers Power Company in 1967, including “all flowage rights, water
power rights, and riparian rights, whatever the same may be lawfully be, comprehend and include,
in any manner appertaining to and belonging to the land.” In addition, the County acquired all
“rights and easements to overflow, percolate, saturate, or in any way affect the land upstream or
downstream along and adjoining the Elk River as now owned by Consumers Power Company
acquired either by grant, prescription, or otherwise.” Consumers Power acquired the identical
riparian, water power, flowage, and prescriptive rights in connection with the dam and its operation
from Michigan Public Service Company in 1950. The Service Company acquired these same rights
from Elk Rapids Electric Company in 1927, and the Electric Service acquired the dam property by
warranty deed from Elk Rapids Iron Company, including “all water power rights and interests of
every kind and nature whether legal of (sic) equitable belonging to the Elk Rapids Iron Company”
and the “water power developed by the natural flow of the Elk River or by the dams.” The Iron
Company acquired the dam property in 1892 with the waterhead maintained at or near the same level
now established in 1973 Antrim County Circuit Court.

There is a chain of title with the continuous conveyance of the dam and all riparian, water
power, flowage, and prescriptive rights for 117 years. And, the evidence of title and other
documents show that the first dam was established and operated in the late 1850s, so there has been
a transfer of title with dam and maintenance of the water level of Elk Lake and Skegemog Lake for
almost 150 years. Accordingly, Antrim County has title and prescriptive rights to the dam, water
level, water power, and flowage rights to all riparian land overflowed by the dam and now defined
by Elk Lake and Skegemog Lake. This right includes the right to flow based on the unimpeded flow
to the dam for more than 117 years.?

2! Plaintiff’s use of waters of stream in its natural flow for more than 50 years established
prescriptive rights against upper stream owner who sought to place a dam in the stream and diminish
the flow to plaintiffs mill. Preston v Clark, 238 Mich 632; 214 NW 226 (1927).
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Further, hundreds of riparian landowners and members of the public have openly and
continuously used and enjoyed Elk Lake and Skegemog Lake at the water level established by the
current or similar dam operation for more than 117 years. Accordingly, arguably, there are
substantial public interests in maintaining the dam and level of the lakes for swimming, boating,
navigation, fishing, recreation, education, and tourism.

Therefore, Antrim County owns title to and controls the dam, water levels, and all flowage
rights upstream to the extent of Elk Lake and Skegemog Lake, and downstream through the Elk
River channel the 500 feet or so to Lake Michigan. In addition, based on the history of title and
continuous operation of the dam, including 100 years’ operation with water power to produce
electricity, the County owns a prescriptive right in the water power or flow necessary to produce such
electricity to the extent of these lakes, and the drainage and flow of the rivers and lakes above
Skegemog Lake.

B. Established Dam and Water Level by Statute and Operation of Law

The Michigan Inland Lake Level Act (“ILLA”), MCL 324.30701 et seq., authorizes a county
board of commissioners to petition the county circuit court to determine and set the normal water
level of an inland lake. MCL 324.30702(1). The purpose of the ILLA is to determine and maintain
an inland lake level for protection of the public welfare and benefit, natural resources, and property
values. Lenawee County v Abraham, 93 Mich App 774; 287 NW2d 371 (1979). On the filing of the
petition, the court is required to schedule and give notice of a hearing in newspapers and written
notice to all affected local governments and the state; the failure to receive notice properly mailed
does not constitute a jurisdictional defect that would invalidate the proceedings. MCL 324.30707(1),
(2). The court must consider evidence and studies related to past lake levels, surveys, hydrology,
downstream flow, upstream drainage, riparian rights, and other circumstances.

Once a petition is filed, notice given, hearing held, and determination of normal lake level
issued as a court order, separate or other claims, including constitutional claims of due process and
takings, by other riparians or interested parties affected by the determination are barred by res
judicata and equitable estoppel to attack the lake level or file separate actions against the owner and
operator of the dam. Zerfas v Bills, 326 Mich 657; 40 NW2d 763 (1950). Only the county has the
authority to file a civil action to determine lake levels. Yee v Shiawassee County Board, 251 Mich
App 379, 651 NW2d 656 (2002) There is no private cause of action under ILLA for riparians or
others who are dissatisfied with the county’s exercise of authority. In re Van Ettan Lake, 149 Mich
App 517,526,386 NW2d 572 (1986); Wortelboer v Benzie County, 212 Mich App 208; 537 NW2d
603 (1995). Moreover, as noted in Section C, above, upstream riparian owners have no cause of
action to complain as to the lake level under the common law where the dam owner has prescriptive
rights based on open, continuous, and uninterrupted location and operation of the dam.

The only remedy is for riparians on the lake or downstream to petition the court to exercise
continuing jurisdiction over a matter already the subject of a court order based on a petition by a
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county. Ansonv Barry County, 210 Mich App 322; 533 NW2d 19 (1995); Yee, supra;, Wortelboer,
supra.

VL. Opinion on Ownership and Control of Water Power and Flowage Rights

Based on the foregoing, my opinions on riparian, water rights, flowage, water level, and the
rights to the dam are as follows:

A, Riparian, Dam or Impoundment Property Rights Based on Title

Antrim County is the owner of the property and dam with title and or control and ownership
of all water rights necessary to operate the dam for the generation of hydroelectricity. The
impounded water area consists of Elk River, Elk Lake and Skegemog Lake. Based on the lon g
established water level and operation and maintenance of the dam and title history conveying water
rights at least 84 years, and the broad conveyance of water rights for 117 years, Antrim County has
title and ownership of the dam, riparian water rights, water power, flowage, and water level
(waterhead) rights in and appurtenant to the dam and property and the impounded overflowed area
formed by Elk Lake and Skegemog Lake. Under Michigan’s 40-Year Marketable Record Title
Statute, MCL 565.101,” Antrim County, as current and successor owner by these record title
conveyances, has marketable title and ownership of water and flowage rights necessary to operate
and maintain the dam for water power and production of electricity.

B. Flowage Rights and Water Power Based on Prescription

In addition, Antrim County owns and controls the water rights, including water power, water
level (waterhead), and flowage rights necessary to operate the dam based on prescriptive rights and
equitable estoppel. Such water rights extend to the impounded area formed by Elk Lake and
Skegemog Lake. Moreover, the water power or flow of water required to operate the dam likely
extends to the entire chain-of-lakes above Skegemog Lake.

C. Water Rights Based on Statute and Operation of Law

The Michigan Inland Lake Level Act (“ILLA”), MCL 324.31501 et seq., and the case law
in Michigan holds that on the petitioning and notice to set a dam level, and the setting of the level
by the circuit court, the level becomes fixed and any riparians not objecting are barred from

subsequent actions to assert riparian rights, such as lack of flowage rights, based on the doctrine of
res judicata.

? Copy attached as Ex 9.
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Once the normal level was set in 1973, it cannot be changed except through exercise of the
circuit court’s continuing jurisdiction. There would have to be substantial reasons for departing from
the established lake level, and it would have to take into account the riparian and prescriptive water
power and water level (water head) rights of Antrim County and the hydroelectric dam. There is an
overwhelming public interest in the electricity, navigation and public trust uses, riparian property
uses, property values, and economic benefits to property owners, the public, and local governments
and their citizens surrounding the current longstanding water level of Elk Lake and Skegemog
Lake.”® In short, the 1973 lake level was set with petition, notice, and a proceeding and order
without objection. Therefore, any claims to remove or change level based on riparian rights are
barred by res judicata and estoppel because the water level (and by implication flowage rights) have
been finally determined by the 1973 court order and operation of law under the ILLA.

Conclusion

Based on the foregoing, Antrim County holds all of the water-rights, rights-of-way, dams,
impounded water and flowage rights, lands, or interests in lands and their use and occupancy
necessary or appropriate in the maintenance and operation of the dam and established level and flow
for the generation of hydroelectricity. In addition, these property, easement, flowage and water and
prescriptive rights extend to the project boundary and area of “project works” as those terms are
defined and applied by the law, regulations, guidelines and rulings or orders of the Federal Energy
Regulatory Commission. 16 U.S.C. §797(e) (2005); Policy Statement on Hydropower Licensing
Settlements, 71 Fed. Reg. 56525 (Sept. 27, 2006).%

Respectfully submittéd

m . Ols

IMO:djs
Enc:  Appendix of Applicants in Support of Opinion Letter

# Moreover, there are long-term prescriptive rights that could be asserted to prevent any
upstream diversion or impoundment that would materially diminish the flow required for the dam,
which would include the entire chain-of-lakes drainage area. Section V, A., supra.

* Sections IV, V, supra.



APPENDIX OF APPLICANTS IN SUPPORT OF OPINION LETTER
ON PROPERTY, WATER RIGHTS AND PROJECT BOUNDARY

Table of Appendices

Ex1 February 9, 1981 — Federal Energy Regulatory Commission Order Issuing License
(Minor)

Ex2 August 19, 1999 — Federal Energy Regulatory Commission Order

Ex3 Title History, Elk Rapids Dam and Hydro Plant (John P. Riley for Consumers Power
Company)

Ex 4 Plat Map

Ex5 June 4, 1925 — Warranty Deed

Ex 6 February 1, 1967 — Warranty Deed

Ex7 October 13, 1971 - Petition, In re Petition of Antrim County Board of

Commissioners, Antrim County Circuit Court File No. 962

Ex 8 September 25, 1973, — Order, In re Petition of Antrim County Board of
Commissioners, Antrim County Circuit Court File No. 962

Ex9 MCL 565.101 — Marketable Record Title Statute













































P e AT SR e ARELICAS G B
ALE AL M B TER SR EELT

ity ST o

GI0E-02

e












































































races appertaining to the same may cross a pubidc
himaar,tnnqmﬂumtunngmdmdlufﬂuum
h::{daaorhrid.gmwerum, vhere millis have

gxcept where mills have
been erected and races dug ﬁmiuun to the formation
ﬂf E-ﬁ.iﬂ. L] EIL 19 3 Mﬁﬂ‘ﬂ. 25 12'? -m_
9.1197)

RIGHTS AND LIABILITIES OF THE COMPANY
%

() The original dam was built in 1862, (See Page 1),
The Blk Rapids Imemmmmmpafmmm
land necessary to build a xoad (M-17) which lster became Highwsy US-31,
memmthﬂdmmthemuunmnntmmmlgla,thumm,u
themnminuﬂatamnhhnﬁhemu:ﬁyufmm s the owners
of ars lisble for it originsl cost or the maintesmsnce thereof,

fam not
(b) The State of Michigen sppropristed & large smount of

ahhlﬂ-,ﬂﬁeam“lbmunlmmm:mm&m
wldened on the basis of an eleven-foot hesd being meinteined at the Tk
last paragraph, Page 1). Found Lake, Torch Lake, Clam
end Elk Lake being inlend lakes, their levels would be
controlled by Act 194, PA 1939, (See Pages 16, 1T and 18), This Act

th T of Supervieors or the Conservation Commig-
slcn to take over the dam by condemmation if HECEBBATY,

8
3
:

hold thet the Elk River is & navigeble river,
ane by the Elk Rapida Iron Compeny in 1916,
{Pma,rmgm;hl},umremychmn are mafe in the dam itael? or
the race, permission must be obteined from the Becretary of War of the
United States through the District United States Engineer's 0ffica.

FECOMMENDATIORS

spectfully suggested that the hydro plemt be dismentled; that the
Villege of Elk Rapids suthorities be contacted as they might be inter+
ested In purchasing the Compeny's properties in the Villsge of Elk
Rapids. Tt must be kept in mind that any conveyance of this property
ahouldd be mﬂhhwauitcmmﬁ:mmgallmummtu for
transmisgion lines., Considerstion should slso be given to including
in the instrument a clause providing that the lemd would revert to
Consumers Power Company if 1t is ever used for the prepulsion of
machinery or the generation of electricity by the use of weter power.
nwummnhemumwaﬂmnrﬂemmm:wﬂmm
of ell property sold,

JFR/mih %/%




